
Leading Counsel was instructed by Bates Wells and Braithwaite solicitors. 
 
Q C O p inion on Stu dents’ Unions and Univ ersities 1

 

 

 

S tu d e n ts ’ U n io n s  a n d  U n iv e r s itie s  

Q C  O p in io n  
J anu ary  20 0 7 

 

 

 

 
 

 
 



Leading Counsel was instructed by Bates Wells and Braithwaite solicitors. 
 
Q C O p inion on Stu dents’ Unions and Univ ersities 2

In tr o d u c tio n  
 
As y ou  will see from  th is b riefing , N US h as sou g h t and receiv ed clear and u neq u iv ocal adv ice 
from  J  R ich ard M cm anu s Q C th at, in alm ost all circu m stances th at we are aware of, a 
stu dents' u nion is sep arate from  its u niv ersity .  
 
Indeed, Leading  Cou nsel is dou b tfu l th at it cou ld ev er b e lawfu l u nder th e Edu cation Act 19 9 4 
for a stu dents' u nion to b e integ rated with  its u niv ersity . T h is dou b t m ak es it u nwise in th e 
op inion of leading  cou nsel for leg al integ ration b etween a u niv ersity  and a u nion to b e 
contem p lated in any  p rop osed restru ctu ring .  
 
T h is adv ice was g iv en b y  Leading  Cou nsel J . R ich ard M cM anu s Q C of 4-5 G ray s Inn Sq u are. 
Leading  Cou nsel was instru cted b y  B ates W ells and B raith waite solicitors.  
 
It is im p ortant th at y ou  look  at th e R oy al Ch arter, Statu tes, O rdinances or Instru m ent &  Articles 
of y ou r p arent institu tion. If th ere is a reference to th e stu dents' u nion b eing  ex p ressly  a p art of 
th e institu tion as op p osed to it say ing  th at th ere sh all b e a stu dents' u nion, or if y ou  h av e any  
oth er q u estions, p lease contact J im  D ick inson, N US D irector of O rg anising  &  M em b ersh ip  
D ev elop m ent at m ailto:jim @ nu s.org .u k   
 

P le a s e  n o te  th a t th e  a d v ic e  s p e c ific a lly  r e la te s  to  th e  la w  in  E n g la n d  a n d  W a le s , a lth o u g h  

w e  a r e  a d v is e d  th a t th e  g e n e r a l p r in c ip le s  a r e  lik e ly  to  a p p ly  in  S c o tla n d  a n d  N o r th e r n  

Ir e la n d .
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S tu d e n ts ’ U n io n s  A n d  U n iv e r s itie s  
     

A D V IC E  
 

IN T R O D U C T IO N  

 
1. I am  ask ed to adv ise th e N ational Union of Stu dents: 

a. W h eth er, u nder th e Edu cation Act 19 9 4,  a Stu dents’ Union is, in g eneral term s,  
a sep arate leg al entity  from  its Univ ersity , 

b . O n th e assu m p tion th at th e EA 19 9 4 im p lies th at a Stu dents’ Union is a sep arate 
leg al entity  th e effect of th e p resence, or ab sence, of p articu lar factors on th at 
issu e. 

 

T H E  E D U C A T IO N  A C T  1 9 9 4  

 
2. Section 20  of th e EA 19 9 4 defines “ stu dents’ u nion” for th e p u rp oses of P art 11 of th e 

19 9 4 Act. It is ap p arent from  su b section one th at a Stu dents’ Union, wh atev er else it is, 
is not a Univ ersity . B y  contrast it is eith er an association of th e g enerality  of stu dents 
(section 20 (1)(a)), or a rep resentativ e b ody  wh ose p rincip al p u rp oses inclu de 
rep resenting  th e g enerality  of stu dents at an estab lish m ent to wh ich  th e Act ap p lies 
(section 20 (1)(b ). N eith er of th ese are th e estab lish m ent to wh ich  P art 11 of th e 19 9 4 Act 
ap p lies. T h ose estab lish m ents are defined b y  section 21 and inclu de, b y  v irtu e of 
su b section 1(a), a Univ ersity .  

3. It is eq u ally  ap p arent th at a Stu dents’ Union, as defined b y  section 20 (1), is not a p art of 
a Univ ersity . A Univ ersity  does h av e leg al p ersonality  eith er b y  v irtu e of b eing  a leg al 
corp oration created b y  roy al ch arter, or b y  v irtu e of h av ing  b een incorp orated u nder 
section 121 of th e Edu cation R eform  Act 19 88.  N eith er su b section (1) (a) nor (b ) is 
concerned with  su ch  leg al corp orations. B y  contrast th ey  are concerned with  
u nincorp orated associations “ at” an estab lish m ent as defined b y  section 21. T h ey  are 
not concerned with  p art of an estab lish m ent as so defined. 

4. It does not follow from  th is conclu sion th at Stu dents’ Unions are not su b ject to a deg ree 
of control b y  Univ ersities. It is clear, from  section 22 of th e EA 19 9 4, th at th ere are a 
considerab le nu m b er of areas wh ere th e Stu dents’ Union is su b ject to reg u lation b y  th e 
g ov erning  b ody  of th e Univ ersity . T h is th ou g h  does not m ak e th em  p art of th e 
Univ ersity . It is no m ore th an detailed statu tory  p rov ision ob lig ing  th e Univ ersity  to 
reg u late v ariou s m atters relating  to th e Stu dents’ Union. 

5. It is notab le th at th ere is noth ing  in P art 11 of th e Edu cation Act 19 9 4 wh ich  ex p ressly  
p rov ides th at a Stu dents’ Union is p art of th e Univ ersity .  

6. A Stu dents’ Union is not inv ested with  leg al p ersonality  b y  v irtu e of any th ing  in P art II of 
th e Edu cation Act 19 9 4. B y  contrast th e leg islation assu m es th at a Stu dents’ Union will 
b e an u nincorp orated association. T h at, of cou rse is wh at a trade u nion ty p ically  is, 
alth ou g h  T h e T rade Unions and Lab ou r R elations (Consolidation) Act 19 9 2 does g iv e 
su ch  u nions m any  of th e im p ortant attrib u tes of leg al p ersonality : see section 10 (1). For 
th e av oidance of dou b t a Stu dents’ Union is not a trade u nion with in th e m eaning  of 
section 1 th is Act b ecau se its m em b ers do not consist wh olly  or m ainly  of work ers as 
defined b y  section 29 6. Stu dents do not work , or seek  to work , u nder a contract of 
em p loy m ent, or to g iv e p ersonal serv ice.   

7. T h e EA 19 9 4 only  defines Stu dents’ Union for th e p u rp oses of th at Act. W h atev er th e 
p osition u nder th at Act cannot answer any  q u estion arising  u nder any  oth er Act, 
alth ou g h  it m ay  incidentally  cast som e lig h t on it. It is im p ortant th erefore to focu s on 
wh at q u estion is b eing  ask ed in wh at p articu lar contex t. 
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C H A R IT IE S  A C T  2 0 0 6  

 

8. Under section 3(2) of th e Ch arities Act 19 9 3 ch arities not ex em p ted b y  section 3(5) h ad 
to b e reg istered. T h e ex em p tions inclu ded th ose listed in Sch edu le 2: see section 3(5) 
(a). 

9 . Stu dents’ Unions were reg arded as ex em p t ch arities u nder p arag rap h  (w) of Sch edu le 2 
to th e 19 9 3 Act. T h at p rov ided th at ex em p t ch arities inclu ded: 

 

“ (w )     a n y  in s titu tio n  w h ic h  is  a d m in is te r e d  b y  o r  o n  b e h a lf o f a n  in s titu tio n  

in c lu d e d  a b o v e  a n d  is  e s ta b lis h e d  fo r  th e  g e n e r a l p u r p o s e s  o f, o r  fo r  a n y  

s p e c ia l p u r p o s e  o f, o r  in  c o n n e c tio n  w ith , th e  la s t-m e n tio n e d  in s titu tio n ;”  

 
10 . T h e institu tions referred to in su b p arag rap h s (b ) and (c) inclu ded v ariou s Univ ersities. 

Stu dents’ Unions g ot th eir ex em p t statu s th erefore p arasitically  from  th ose Univ ersities, 
eith er b y  v irtu e of b eing  adm inistered b y  th em , or b ecau se th ey  were estab lish ed for th e 
g eneral p u rp ose of, or for a sp ecial p u rp ose of, or in connection with  su ch  Univ ersities. 

11. W h at section 11 of th e Ch arities Act 20 0 6 does, b y  section 11(6), is am end Sch edu le 2 
to p rov ide th at p arag rap h  (w) of Sch edu le 2 does not inclu de any  Stu dents’ Union. It is 
according ly  clear, as far as Ch arities law is concerned, th at a Stu dents’ Union cannot b e 
an ex em p t ch arity  u nless it falls with in one of th e oth er p arag rap h s of Sch edu le 2. T h ose 
now inclu de not only  Univ ersities b u t also Hig h er and Fu rth er Edu cation Corp orations: 
see section 11(4) and (5) of th e 20 0 6 Act. According ly  if th e Stu dents’ Union is a 
Univ ersity , Fu rth er Edu cation, or Hig h er Edu cation, Corp oration th en it can b e, for th e 
p u rp oses of ch arity  law, an ex em p t ch arity . 

12. I u nderstand th at som e Univ ersities h av e sou g h t to arg u e b y  reference to th e Ch arities 
Act 20 0 6 Act th at Stu dents’ Unions are m erely  dep artm ental div isions of th e 
Univ ersities. T h is is in m y  v iew a clear m isreading  of th e relev ant leg islation. W h ile it is 
clear th at, for ch arities p u rp oses, a Stu dents’ Union cannot b e an ex em p t ch arity  u nless 
it is, inter alia, a Univ ersity , it does not follow th at it is a Univ ersity , nor th at, ev en if it 
was, its statu s for ch arities p u rp oses g ov erns its statu s for oth er p u rp oses. Still less 
does it follow th at if a Stu dents’ Union was a Univ ersity  for th e p u rp oses of  th e 
Ch arities Act 20 0 6 th at th at wou ld g iv e th e Univ ersity  g reater p owers to interfere in th e 
affairs of th e Stu dents’ Union th an th ose g iv en eith er b y  th e Edu cation Act 19 9 4, or any  
ex isting  constitu tion. 

13. T h is leav es op en th e q u estion wh eth er, for th e p u rp ose of ch arities law, it can b e said 
th at a Stu dents’ Union is a Univ ersity . In th e ab sence of ex p ress p rov isions p rov iding  in 
a p articu lar case th at it was, I wou ld b e ex trem ely  dou b tfu l wh eth er th is was th e 
p osition. T h ere is certainly  no p rov ision of edu cation law th at su b su m es Stu dents’ 
Unions u nder Univ ersities, or sim ilar institu tions, and th e 19 9 4 Act, as we h av e already  
seen p rov ides th at th e Stu dents’ Unions are distinct from  th e Univ ersities. M oreov er if 
Stu dents’ Unions are now to b e treated as Univ ersities, th en it follows th at th ey  alway s 
were, and th e am endm ent to p arag rap h  (w) of Sch edu le 2 to th e Ch arities Act 19 9 3 was 
u nnecessary . It wou ld sim p ly  h av e b een, on th is analy sis, m ak ing  clear th at Stu dents’ 
Unions did not fall with in, wh at was for th em , a redu ndant p rov ision.  

14. It is dou b tfu l th at it was th e intention of P arliam ent b y  th is am endm ent to sim p ly  g et rid 
of a redu ndant p rov ision b ecau se Stu dent’ Unions enjoy ed ex em p t statu s u nder som e 
oth er p rov ision. W h ile it m ig h t h av e b een a tenab le v iew u nder th e old law th at it was 
b ey ond dou b t th at a Stu dents’ Union was sim p ly  p art of a Univ ersity  (see p arag rap h  23 
b elow) u nder th e m odern law it cannot b e said th at th at is th e p osition. At th e v ery  least 
in th e lig h t of th e decision of th e Cou rt of Ap p eal in Com m issioners of Cu stom s and 
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Ex cise v  Univ ersity  of Leicester Stu dents’ Union  [20 0 1] EW CA Civ  19 72 it was op en to 
dou b t wh eth er a Stu dents’ Union was p art of a Univ ersity . It was according ly  necessary  
for th ere to b e a p rov ision lik e p arag rap h  (w) of Sch edu le 2 to th e Ch arities Act 19 9 3 if 
Stu dents’ Unions were to enjoy  ex em p t statu s.  

15. If, as I conclu de, th e intention of th e Ch arities Act 20 0 6 was to rem ov e th e ex em p t 
statu s of Stu dents’ Unions, it follows th at th at p u rp ose wou ld h av e b een defeated b y  
Stu dents’ Unions b eing  m erely  p art of a Univ ersity . In oth er words th e Ch arities Act 
20 0 6 does not su p p ort an arg u m ent Stu dents’ Unions are sim p ly  p art of a Univ ersity . If 
th ey  were th e am endm ent of su b p arag rap h  (w) to Sch edu le 2 to th e Ch arities Act 19 9 3 
wou ld h av e ach iev ed no p u rp ose. T h at Ch arities Act 20 0 6 is th erefore drafted on th e 
assu m p tion th at a Stu dents’ Union will b e a sep arate b ody  from  a Univ ersity . 

16. I note th at th e v iews I h av e ex p ressed are consistent with  th ose of Farring ton and 
P alfrey m an “ T h e Law of Hig h er Edu cation” at p arag rap h  9 .0 1. After analy sing  a nu m b er 
of cases th ey  say : 

“ T h u s, th e Anyanwu, O g ilv y and L e ic e s te r cases all p oint towards th e SU not b eing  
p art of, nor as it were a dep artm ent of th e HEI; it is an u nincorp orated association 
link ed to th e HEI in term s of sh eltering  with in th e HEI’s ch aritab le statu s (b u t not its 
VAT  ex em p tions) and in term s of th e HEI h av ing  som e su p erv ision du ties im p osed b y  
th e EA9 4 concerning  freedom  of sp eech , elections, affiliations, etc.” 

17. T h e case law, oth er th an th e Leicester case referred to in p arag rap h  20  b elow, is not 
desp erately  illu m inating , b u t in so far as it assists at all, it is consistent with  th e ab ov e 
analy sis. In R  v  T h am es Valley  Univ ersity  Stu dents' Union ex  p arte O g ilv y  [19 9 7] CLY  
2149  a stu dent em p loy ed as a cou nsellor b y  T h am es Valley  stu dents' u nion, sou g h t 
ju dicial rev iew of h is ex clu sion from  th e u nion's p rem ises on g rou nds of alleg ed 
m iscondu ct. Sedley  J  (as h e th en was) h eld th at th e essential p riv ate law ch aracter of 
th e stu dent u nion (in th at case h eld to b e a v olu ntary  association with  a free-standing  
constitu tion, not incorp orated into th e u niv ersity 's stru ctu re) was not affected b y  th e 
Edu cation Act 19 9 4, s 20  of wh ich  m erely  defines a stu dent u nion and th en “ g rafted on 
to th e ru les [of th e u nion] th e req u irem ents of P arliam ent”. Sedley  J  h eld th at th e 
p rov isions of th e EA 19 9 4 did not inv est a Stu dents’ Union …  with  a p u b lic law, or 
statu tory , ch aracter. B y  contrast th e Stu dents’ Union was h eld to b e in essence a 
p riv ate m em b ers’ clu b   wh ich  was not am enab le to ju dicial rev iew, ev en th ou g h  its 
decisions h ad m ajor conseq u ences for indiv idu als. 

18. T h is decision, inadeq u ately  rep orted, seem s to h av e tu rned on th e ex p ress term s of th e 
constitu tion of th e Stu dents’ Union concerned. T h e issu e was th e am enab ility  to rev iew 
of th e p articu lar u nion. It casts little lig h t on th e p resent q u estion. 

19 . Any anwu  and Anoth er v  Sou th  B ank  Stu dents Union and Anoth er [20 0 1] UK HL 14 is 
sim ilarly  of little assistance. B y  th e tim e th e m atter reach ed th e Hou se of Lords th e issu e 
was wh eth er th e Univ ersity  h ad aided th e dism issal of th e com p lainants b y  th e 
Stu dents’ Union, contrary  to section 33 of th e R ace R elations Act 19 76. T h e Cou rt of 
Ap p eal h ad h eld th at th ey  h ad not, b ecau se th e Univ ersity , and not th e Stu dents’ Union, 
h ad b een th e p rim e m ov er b eh ind th e dism issal b y  th e Stu dents’ Union of th e 
com p lainants. T h e Hou se of Lords h eld th is was a m isconstru ction of section 33, and 
th e case was not a p lain and ob v iou s one th at it was ap p rop riate to strik e ou t. T h e 
Stu dents’ Union did not ap p ear in th e Hou se of Lords and its p osition receiv ed little 
discu ssion. Clearly  th e case p roceeds on th e b asis th at th e Union and th e Univ ersity  
were not th e sam e p erson b ecau se oth erwise th e Univ ersity  cou ld not h av e aided and 
ab etted anoth er p erson to do an u nlawfu l act. Howev er th ere is little analy sis of th e 
p osition. Lord Stey n m erely  com m ented, at p arag rap h  25, th at th e Univ ersity  was a 
corp orate ch arity , and th e Stu dents’ Union an u nincorp orated association reg arded b y  
th e Ch arities Com m ission as h av ing  ch aritab le ob jects deriv ing  from  its relationsh ip  with  
th e Univ ersity .  
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20 . T h e m ost relev ant case is now Com m issioners of Cu stom s and Ex cise v  Leicester 
Univ ersity  Stu dents’ Union [20 0 1] EW CA Civ  19 72. It h olds th at th e Stu dents’ Union was 
not th e Univ ersity  for VAT  p u rp oses. In reach ing  th at conclu sion R im er J  analy sed in 
som e detail th e Union and Univ ersity  constitu tions. He relied in p articu lar, at p arag rap h  
37 of h is ju dg m ent, th at u nder th e Univ ersity ’s ch arter th e Stu dents’ Union was not 
stated to b e “ of th e Univ ersity ”, wh ereas th is ex p ression was u sed in relation to oth er 
b odies and officers. T h is ap p roach  is not dissim ilar from  th at I h av e adop ted in relation 
to section 20 (1) of th e EA 19 9 4. In th e Cou rt of Ap p eal a sim ilar ap p roach  was adop ted: 
see p arag rap h s 31 to 34 p er P eter G ib son LJ , Arden LJ  at p arag rap h  48, and at 
p arag rap h s 63 and 64 p er M orland J .  

21. Earlier cases are of little h elp .  In B aldry  v  Feintu ck  [19 72] 1 W LR  552, a m em b er of a 
Stu dents’ Union sou g h t an interlocu tory  inju nction to restrain th e p ay m ent of v ariou s 
am ou nts th at h e contended were not au th orised b y  th e Union constitu tion. T h e action 
was com m enced not ag ainst Su ssex  Univ ersity , b u t th ree senior officers of th e Union, 
and an em p loy ee of th e Univ ersity  wh o h ad p ower to cou ntersig n ch eq u es on th e u nion 
b ank  accou nt. It th erefore p roceeds on th e b asis th at th e u nion was not th e Univ ersity  
and it was ex p ressly  recog nised as an u nincorp orated association: see at p ag e 557. 
N ob ody  su g g ested th at th is was an incorrect ap p roach  desp ite th e p rov isions of th e 
Univ ersity  ch arter, set ou t at p ag e 555, wh ich  p rov ided th at th e Union sh ou ld p articip ate 
in Univ ersity  adm inistration. W h ile it was accep ted th e Union was a ch arity  (at 556) th ere 
was no analy sis of any  q u estion of ex em p t statu s. 

22. In London Hosp ital M edical Colleg e v  Inland R ev enu e [19 76] 2 All ER  113 th e issu e was 
wh eth er th e Stu dents’ Union was ch aritab le. It was h eld th at it was. It will b e noted th at 
th e issu e was raised b y  th e Colleg e in p roceeding s ag ainst th e Inland R ev enu e and th at 
th e Stu dents’ Union was not b efore th e Cou rt in any  form  (i.e. b y  joining  som e of its 
officers). T h e conclu sion, on th e ev idence in th at case, was th at th e u nion ex isted solely  
to fu rth er th e edu cational p u rp oses of th e Colleg e: see 119 H-J . W h ile th at is a 
conclu sion on th e ev idence in th at case, if it was ap p lied g enerally , it wou ld b e ag ainst 
th e conclu sions I h av e form ed in th is case. Attorney  G eneral v  R oss and oth ers [19 85] 3 
All ER  334 is to th e sam e effect alth ou g h  it is to b e noted th at th ere th e Union was su ed 
v ia its officers, and not v ia th e p oly tech nic of wh ich  it was h eld to b e p art: see at p ag es 
341h  to 342a.  

23. N eith er of th ese cases at first instance sit h ap p ily  with  th e decision of th e Cou rt of 
Ap p eal in Cu stom s and Ex cise Com m issioners v  Univ ersity  of Leicester Stu dents Union. 
It is of note th at th e first of th em  was referred to at p arag rap h  33 of th e ju dg m ent of 
P eter G ib son LJ , wh ere it was interp reted as not h olding  th at th e Union was an integ ral 
p art of th e Univ ersity : 

“ I do not read th e ju dg m ent of B rig h tm an J  in th e London Hosp ital case as 
constitu ting  an accep tance of an arg u m ent wh ich  h ad b een adv anced to h im  th at th e 
stu dents’ u nion in th at case was an integ ral p art of th e ch arity  th at was th e Hosp ital, 
as distinct from  h olding  on th e p articu lar facts of th at case th at it was a ch arity  in its 
own rig h t with  p u rp oses ancillary  to th ose of th e Hosp ital”   

24. T h e m aterial p arts of th e ju dg m ent of P eter G ib son LJ  were ex p ressly  endorsed b y  
Arden at LJ  at p arag rap h  48, and  M orland J  at p arag rap h  64. It rep resents a sh ift in 
ju dicial p olicy  th at accords with  th e leg islativ e p olicy  to b e fou nd in th e Edu cation Act 
19 9 4 th at Stu dents’ Unions are not to b e reg arded, in g eneral, as sim p ly  p art of th e 
Univ ersities at wh ich  th ey  h av e m em b ers.  

25. It is a m ore difficu lt q u estion as to wh eth er th e Edu cation Act 19 9 4 p roh ib its a Stu dents’ 
Union deciding  to b e p art of a Univ ersity . T h ere is no ex p ress p roh ib ition to th at effect 
alth ou g h  th e Edu cation Act certainly  contem p lates th at a Stu dents’ Union will not b e a 
Univ ersity . O n b alance I incline to th e v iew th at th ere is no p roh ib ition b u t with ou t any  
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deg ree of confidence. I wou ld not th erefore recom m end any  decision b y  a Stu dents’ 
Union to b ecom e p art of th e Univ ersity . 

26. It is ap p arent th at a Univ ersity  cannot b y  dik tat m ak e a Stu dents’ Union p art of a 
Univ ersity . Alth ou g h  Stu dents’ Union constitu tions will differ, th e initiativ e for 
constitu tional am endm ent will ty p ically  h av e to com e from  th e Stu dents’ Union itself. 
Su ch  am endm ents will also ty p ically  req u ire th e stu dents th em selv es to v ote b y  a two 
th irds m ajority  to am end th e constitu tion. W ith ou t th is p rocess b eing  em b ark ed u p on b y  
th e Stu dents th em selv es th e sole p ower th e Univ ersity  h as is ap p rov e and rev iew th e 
constitu tion at interv als of not m ore th an fiv e y ears u nder section 22(2)(b ) of th e EA 
19 9 4. 

27. It wou ld b e contrary  to well estab lish ed p rincip les of p u b lic law were a Univ ersity  to 
seek  to u se its p owers u nder section 22(2)(b ) of th e EA 19 9 4 to rev iew and ap p rov e th e 
constitu tion of th e Union to force it to b ecom e p art of th e Univ ersity  and th ereb y  seek  to 
g iv e itself g reater p owers th an it enjoy s u nder th at Act. T h at wou ld b e to u se its p owers 
for an im p rop er p u rp ose and wou ld infring e th e well k nown ru le in P adfield v  M AFF 
[19 68] AC 9 9 7. 

 

Q U E S T IO N  2 -T H E  E F F E C T  O F  P A R T IC U L A R  F A C T O R S  

 
28. I am  ask ed to consider th e effect of th e following  factors on th e statu s of a Stu dents’ 

Union: 
a. Union Staff b eing  em p loy ed b y  th e Univ ersity  
b . T h e Union h av ing  m u ltip le stak eh olders 
c. T h e Union electing  Union leaders and O fficers 
d. T h e Univ ersity  b eing  in control of th e Union finances or p rep aring  th e Union 

accou nts  
e. T h e Univ ersity  entering  into ag reem ents with  ex ternal p arties on b eh alf of th e 

Union for th e p u rch ase of m aterials. 
29 . It seem s to m e th at, ju st as in th e Leicester VAT  case, th e m ost im p ortant consideration 

is wh eth er th e leg al instru m ent setting  u p  th e Univ ersity  p rov ides th at th e Union is p art 
of it. N one of th e factors set ou t in p arag rap h  28 ab ov e seem  to m e su fficient eith er on 
th eir own, or tak en tog eth er, to lead to th e conseq u ence th at th e Union is p art of th e 
Univ ersity  in th e ab sence of su ch  a constitu tional p rov ision. For com p leteness I consider 
each  factor in tu rn. 

30 . T h e em p loy m ent of Univ ersity  staff on Union b u siness does not, of itself, seem  to m e to 
m ak e a Stu dents’ Union p art of th e Univ ersity . W h at m atters is wh o is directing  th e 
Union’s affairs. P olicy  will b e directed b y  O fficers of th e Union and not staff wh o 
im p lem ent decisions m ade b y  officials th ey  do not elect. 

31. T h e fact th at a Union h as m u ltip le stak eh olders is p rob ab ly  in m ost cases g oing  to b e a 
neu tral factor. W h ere th ou g h  som e of th ose stak eh olders, su ch  as in London Univ ersity , 
consist of incorp orated b odies, as is th e case with  K ing ’s Colleg e London Stu dents’ 
Union, it seem s to m e ev en h arder to say  th at  th e Stu dents’ Union is sim p ly  p art of th e 
Univ ersity . 

32. T h e election of Union Leaders is a req u irem ent of section 22(2) (d) of th e Edu cation Act 
19 9 4. It h as to b e b y  b allot of th e Union m em b ers. T h is factor seem s to m e to p oint 
away  from  th e Union sim p ly  b eing  p art of th e Univ ersity  b ecau se it h as th e conseq u ence 
th at p eop le th e Univ ersity  does not ap p oint are in control of th e Union. T h e Univ ersity ’s 
role, in relation to su ch  elections, is sim p ly  to tak e su ch  step s as are reasonab ly  
p racticab le to ensu re th e Stu dents’ Union h av e th em : section 22(2)(d).  

33. If a Univ ersity  is in control of a Unions’ finances th at is a factor p ointing  to th e Union 
b eing  p art of th e Univ ersity  b u t not in m y  v iew su fficient to estab lish  th is. It is to b e 
noted th at ex istence of financial su p p ort from  th e Univ ersity  was ap p arently  relied on in 
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th e London Hosp ital case as a reason for h olding  th e Union was p art of th e Univ ersity : 
see at 120 B . Howev er, as adv ised in p arag rap h  23 ab ov e, th at case was su b stantially  
reinterp reted and confined b y  th e Cou rt of Ap p eal in th e Leicester case. W ith drawal of 
finance m ay  p u t a Union ou t of b u siness and th e th reat of su ch  with drawal m ay , in any  
g iv en case, com p rom ise th e indep endence of a Union b u t none of th is p oints to th e 
Union sim p ly  b eing  p art of th e Univ ersity . 

34. If a Univ ersity  contracts with  th ird p arties for th e b enefit of th e Union it tells u s noth ing  in 
itself ab ou t wh eth er th e Union is in fact p art of th e Univ ersity . A Univ ersity  m ay  enter 
into th e relev ant contract sim p ly  b ecau se it wish es th e O fficers of th e Union not to incu r 
th e p ersonal liab ility  th at g oes with  th em  b eing  O fficers of an u nincorp orated 
association. 

 

C O N C L U S IO N  

 

35. For th e reasons g iv en ab ov e, I consider th at, in g eneral, Stu dents’ Unions will not b e 
seen as p art and p arcel of a Univ ersity . W h ile it cannot b e ru led ou t th at th ere m ay  b e 
som e Stu dents’ Unions th at are p art of a Univ ersity , I wou ld reg ard th is as a h ig h ly  
ex cep tional case. 
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